
August 11, 2006 
 
 
Centers for Medicare & Medicaid Services 
Department of Health and Human Services 
Attention: CMS-2257-IFC 
P.O. Box 8017 
Baltimore, MD  21244-8017 
 
Re: Medicaid Citizenship Documentation Interim Final Rule, 
71 Fed. Reg. 29214 (July 12, 2006) 
 
The 80 undersigned organizations are pleased to submit these comments on CMS’s Interim Final 
Rule on the new Medicaid citizenship documentation requirement of the Deficit Reduction Act 
of 2005 (DRA).  
 
At least 42 million individuals who are already on Medicaid will be affected by this new 
documentation requirement. We are deeply concerned that these individuals enrolled in 
Medicaid, as well as the thousands of people who apply each year, will find it difficult to prove 
their citizenship and/or identity, and thus keep or obtain coverage in Medicaid.  
 
Positive Aspects of the Rule 
 
We commend CMS for ameliorating the impact of the new documentation requirement by: 

1) Recognizing the “scrivener’s error” in the statute and exempting individuals on SSI or 
Medicare from the new rule.  

2) Allowing the use of the SDX and state vital records databases to cross-match citizenship 
records, as well as allowing states to use state and federal databases to conduct identity 
cross-matches.  

3) Clarifying that the new citizenship documentation requirement does not apply to 
“presumptive eligibility” for pregnant women and children in Medicaid, and that states 
may continue to use this effective and important strategy for enrollment. 

These important steps will alleviate the burden of the documentation requirement for millions of 
vulnerable citizens. 
 
However, many aspects of the rule remain problematic and overly burdensome for Medicaid 
recipients and applicants.  
 
Concerns about the Rule 
 
435.407(a)  Medicaid payment records for births in U.S. hospitals should suffice as proof 

of citizenship and identity for newborns. 
 
According to the preamble to the rule, newborns who are born to mothers on Medicaid will have 
to provide citizenship documentation at their next renewal (newborns are categorically-eligible 
for one year if their mothers were categorically-eligible at the child’s birth and would have 



continued to be eligible if they were still pregnant during this time). 71 Fed. Reg. at 39216. The 
preamble also states that newborns born to undocumented immigrants or legal immigrants within 
the 5-year bar must apply for Medicaid and provide citizenship documentation following their 
birth before they can get any coverage at all. 71 Fed. Reg. at 39216. Yet, in both situations, there 
is no question that these children are American citizens by virtue of their birth in U.S. hospitals. 
Moreover, the states have first-hand knowledge of the citizenship of these children because 
Medicaid paid for their births.  
 
This policy is problematic because it creates additional paperwork and potential delays or loss of 
coverage for infants, many of whom will have immediate health care needs, especially for those 
children who must, under the regulations, show proof of citizenship in order to get Medicaid 
coverage at birth. It is unlikely that these children can prove citizenship through state vital record 
matches, because time delays and processing lags do not allow for vital records to be created 
immediately at time of birth. Other third or fourth tier documents may be used, but are 
problematic as well. The third tier hospital record created at time of birth may be difficult to 
obtain in a prompt manner. A medical record created near the time of birth could be used, but it 
may be just as difficult to obtain, and as a fourth tier document, it can only be used “in the rarest 
of circumstances.” 71 Fed. Reg. at 39224. 
 
The easiest way to solve this problem is to allow states to use Medicaid billing records of births 
it has paid for as proof of U.S. citizenship and identity. Children born in the U.S., whose births 
were paid for by Medicaid, should be able to get and keep Medicaid if they are otherwise eligible 
without the need for their families to provide any additional proof that they are citizens. 
 
We urge CMS to amend 42 CFR 435.407(a) to add that a state Medicaid agency’s record of 
payment for the birth of an individual in a U.S. hospital is primary documentary evidence of both 
citizenship and identity. 
 
 
435.407(a)-(d) The document hierarchy established in the rule goes beyond the 

statutory requirements of the DRA. 
 
The Interim Final Rule and June 9, 2006 State Medicaid Director letter establish a hierarchical 
structure for documents that individuals can use to prove citizenship. The documents are tiered 
according to their “reliability.” 71 Fed. Reg. at 39218. Documents such as a U.S. passport or 
Certificate of Naturalization are in the first tier and thus deemed more “reliable” than documents 
in Tiers 2, 3 and 4. The rule also requires states to obtain higher-level documentation where it is 
available, before moving on to documentation from a lower tier. 71 Fed. Reg. at 39222-39224. 
 
While we are pleased that CMS has used the authority granted in the DRA expanded the list of 
documents that can be used to prove citizenship beyond those included in the statute, we are 
concerned that the hierarchy employed in the Interim Final Rule goes beyond the statutory 
requirements of Section 6036 of the DRA. The hierarchy will cause significant time delays for 
applicants and headaches for agency staff and beneficiaries and applicants as individuals attempt 
to demonstrate that they cannot get a higher tier document before moving to the subsequent tier. 



The hierarchy also makes little sense: If a fourth tier document eventually becomes sufficient 
proof for an individual, then why cannot it be sufficient documentation at the outset?  
 
We urge CMS to amend 42 CFR 435.407(a)-(d) and eliminate the document hierarchy. 
 
 
435.407(a)  Native American tribal enrollment cards should be included in the list of 

documents to prove citizenship 
 
The new rule and their four tier hierarchy of documents do not allow for Native American tribal 
identification documents to be used to prove U.S. citizenship,1 although they may be used for 
identity purposes. The National Association of State Medicaid Directors has stated that the tribal 
enrollment process does a “thorough job of assuring that an individual was born to a person who 
is a member of the tribe and as a member of the tribe, is a descendant of someone who was born 
in the United States, and is listed in a federal document that officially confers status to receive 
title to land, cash, etc.”2 We urge CMS to allow the use of tribal identification cards as primary 
documentary evidence of an individual’s U.S. citizenship and identity. 
 
If tribal identification cards are not accepted as evidence of citizenship and identity, many Native 
American Medicaid recipients and applicants may not be able to provide other means of 
satisfactory citizenship documentation. Some Native Americans may not have been born in 
hospitals, therefore, there is no official record of their birth. Not recognizing tribal identification 
cards as proof of U.S. citizenship will cause great hardship for the Native American population 
and create a barrier to their enrollment and/or maintenance of Medicaid coverage. 
 
We ask that all tribal enrollment cards are added to 42 CFR 435.407(a) as acceptable primary 
documentary evidence of an individual’s U.S. citizenship and identity. 
 
 
435.407(c) and (d) The requirement that third and fourth level evidence must be issued 

at least 5 years before an individual’s application for Medicaid is 
arbitrary and overly burdensome. 

 
Most of the third and fourth level evidentiary documents listed in the Interim Final Rule are 
acceptable documentation only if they are dated at least five year’s prior to the applicant’s or 
recipient’s original application for Medicaid. 71 Fed. Reg. at 39223-39224. This requirement 
will undoubtedly result in hardship for many individuals, especially those who are applying for, 
or are long time recipients of, nursing home care and may not possess documents that meet this 
time restriction. Furthermore, there is no apparent explanation in the Interim Final Rule for this 
stringent requirement. 
 

                                                 
1 There are three instances where Native American-related documents may be used: individuals in the Kickapoo 
tribe may use their American Indian card designated with “KIC” as secondary evidence and Seneca Indian tribal 
census records and BIA tribal census records of Navajo Indians may be used as fourth-level evidence. 
2 June 21, 2006 letter from American Public Human Services Association/National Association of State Medicaid 
Directors to Dennis Smith, CMS. 



We urge CMS to amend 42 CFR 435.407(c) and (d) by removing the requirement that third and 
fourth level documentary evidence must have been created five years prior to the individual’s 
application for Medicaid. 
 
 
435.407 (c) and (d)  The final rule should not further limit the types of evidence that may 

be used to document citizenship. 
 
CMS has asked for comments regarding whether the documentation that can be used to prove 
citizenship should be limited to only Tier 1 and 2. 71 Fed. Reg. at 39219-39220. We strenuously 
urge CMS not to limit in any way the types of documents that can be used to document 
citizenship status. Most Medicaid applicants and recipients will not have passports, or the 
financial means to obtain one. Birth certificates may also be difficult for some to obtain, 
especially for individuals who may have been born at home and do not have access to a birth 
certificate or official record of their birth, or for individuals who lost documents in natural 
disasters, such as Hurricane Katrina. There are many people who will only be able to provide 
documents that are listed in the third and fourth tiers of the documentary hierarchy established at 
435.407(a)-(d), and others who will have none of the documents that are listed in the hierarchy at 
all (see comments related to 435.407(k) below for more on this point). 
 
 
435.407(h)(1)   Copies of documents should be sufficient proof of citizenship.  
 
The new rule requires that individuals submit original documents (or copies certified by the 
issuing agency) to satisfy the citizenship and identity requirements. 71 Fed. Reg. at 39225. This 
provision of the rule poses a significant burden for both individuals and state agencies. Over the 
years many states have simplified and streamlined application procedures for Medicaid, 
including adopting a mail-in application process and eliminating face-to-face interviews. These 
processes reduce Medicaid administrative costs by eliminating the timely interview process and 
reducing staff time required for each application and renewal. They have been shown to make 
Medicaid more effective by increasing participation in Medicaid among people who are eligible 
for it. While CMS clarifies in the preamble of the rule that the documentation requirement does 
not prohibit utilization of mail-in application and renewal processes, the requirement that 
individuals submit original documents undermines those efforts. It is highly unlikely that 
individuals will want to mail in their original documents and rely on the Medicaid agency to 
return them. Moreover, mailing original documents back to people would be quite costly for 
states. Furthermore, it is impractical for someone to mail in a driver’s license to document their 
identity for Medicaid purposes because they may need to drive before they get it back. This 
provision of the rule will only delay coverage for new applicants forced to schedule 
appointments with the Medicaid agency to fulfill this requirement. Some applicants may even be 
discouraged from completing the application process. 
 
The new rule also estimates that it will take recipients and applicants 10 minutes to collect and 
present evidence of citizenship and identity to the state, and take states 5 minutes to obtain this 
documentation from each individual, verify citizenship and maintain records. 71 Fed. Reg. at 



39220. We believe these time estimates are extremely erroneous since the rule requires 
applicants and recipients to submit original documents to the state.  
 
Nothing in the DRA itself requires Medicaid applicants or recipients to submit original or 
certified copies to the Medicaid agency in order to fulfill this new documentation requirement. 
 
We urge CMS to reconsider and to eliminate the requirement in 42 CFR 435.407(h)(1) that 
original documents or certified copies be submitted. 
 
 
435.407(h)(5)  Meeting the citizenship documentation requirement in one state 

should suffice for any other state. 
 
The Interim Final Rule states that documentation of citizenship and identity should be a one-time 
event. 71 Fed. Reg. at 39225. The Rule includes no provision for ensuring that individuals who 
meet the documentation requirement in one state and get onto Medicaid, then move to a different 
state can enroll Medicaid in their new state without providing documentation a second time. The 
Interim Final Rule should be clarified and amended at 42 CFR 435.407(h)(5) so that individuals 
truly only have to provide documentary evidence of citizenship once as the regulations intend. 
 
 
435.407(j)  Medicaid coverage should not be delayed because of lack of citizenship 

documentation.   
 
While we commend CMS for requiring states to provide people applying for or renewing 
Medicaid coverage a “reasonable opportunity” to submit citizenship documentation, we are 
concerned that the rule is more stringent than required by Section 6036 of the DRA by not 
allowing people who are applying for and who are eligible for Medicaid to be enrolled until they 
have submitted satisfactory evidence of their citizenship status. This interpretation of the statute 
will cause significant delays in health care coverage and access to health care services for many 
very vulnerable people.  
 
The new 42 CFR 435.407(j) requires states to give an applicant a “reasonable opportunity to 
submit satisfactory documentary evidence of citizenship before taking action affecting the 
individual’s eligibility for Medicaid.” Although no time period is directly specified, the rule 
states that the “reasonable opportunity” should be consistent with the timeframes allowed to 
submit documentation to establish other eligibility requirements for which documentation is 
needed. 71 Fed. Reg. at 39225. The preamble to the rule states that applicants “should not be 
made eligible until they have presented the required evidence.” 71 Fed. Reg. at 39216.  
 
There is no statutory requirement to prohibit people who are otherwise eligible for Medicaid 
from enrolling in the program immediately. As written in Section 6036 of the DRA, the 
citizenship documentation requirement is a requirement for states to receive federal matching 
funds, not an eligibility requirement for individuals. Once someone has declared under penalty of 
perjury that s/he is an American citizen and met all eligibility requirements for Medicaid, s/he 
should be enrolled in Medicaid pending submission of the appropriate documentation of 



citizenship. Without this change, coverage for working families, children, pregnant women, and 
parents will be delayed. And without this coverage, individuals with health care needs will delay 
seeking care and may ultimately require more expensive care if their condition worsens.  
We urge CMS to revise 42 CFR 435.407(j) so that applicants who declare they are U.S. citizens 
and meet all the Medicaid eligibility criteria are enrolled in Medicaid, while they have a 
“reasonable opportunity period” to obtain the documentation necessary to prove their U.S. 
citizenship and identity.  
 
 
435.407(k)  The final rule should include a safety net for those who cannot prove 

citizenship.  
 
Despite the various avenues for obtaining citizenship and identity documentation outlined in the 
rule, there will still be Medicaid applicants and recipients who are U.S. citizens but who are 
unable to come up with the kinds of documentation CMS has determined are appropriate. These 
individuals may be homeless, victims of natural disasters, such as hurricanes, or individuals who 
are incapacitated or have severe mental health issues. Although the rule commands states to 
assist “special populations,” 71 Fed. Reg. at 39225, such as those listed above, with finding 
documentation of their citizenship, the rule appears to indicate that if none of the documents 
listed in the hierarchy are found, states may deny or terminate Medicaid, even if the individual is 
otherwise eligible. 71 Fed. Reg. at 39225. While some have suggested that the ability to use two 
written affidavits to document citizenship provides a “safety net” for those who do not have the 
other accepted documents, the rules for using the affidavits will make it unlikely that individuals 
who cannot provide any other documents to prove citizenship status will be able to offer two 
acceptable affidavits. 
 
First, the preamble to the Interim Final Rule allows an individual to prove citizenship through the 
use of two written affidavits only “in rare circumstances.” 71 Fed. Reg. at 39224. Second, the 
rules for using the affidavit exception are strict: individuals must obtain written affidavits by two 
individuals who have knowledge of that person’s citizenship, and at least one of these 
individuals cannot be related to the applicant or enrollee. Additionally, the individuals making 
the affidavits must be able to provide proof of their own citizenship and identity, and the 
applicant or enrollee must also make an affidavit explaining why documentary evidence does not 
exist or cannot be obtained. 71 Fed. Reg. at 39224. An individual who cannot meet the 
documentation requirement will be unlikely to produce two individuals who have personal 
knowledge of the circumstances of their birth or naturalization, especially if one must not be a 
family member. Moreover, if the individual resides in a mixed status family, those family 
members who can offer an affidavit may not be citizens themselves. Undoubtedly, there will be 
individuals who cannot obtain documents from any of the tiers, not for lack of trying, and cannot 
meet the affidavit requirements. As a result, U.S. citizens who are otherwise eligible for 
Medicaid will be denied or lose coverage.  
 
As an alternative to the affidavit system described in the Interim Final Rule, CMS could look to 
the SSI program, which does have a true “safety net.” If an SSI applicant who has declared U.S. 
citizenship cannot produce one of the required documents that indicate U.S. citizenship, they 
may explain why they cannot provide any of those documents, and instead, may provide any 



information they do have that might indicate they are a U.S. citizen. 20 CFR 416.1610. Adopting 
this procedure by adding a new provision to 42 CFR 435.407 would go a long way towards 
ensuring that citizens who cannot produce “acceptable” documentation under the new rule still 
be allowed to get or keep their Medicaid coverage. 
 
We urge CMS to add a new provision at 42 CFR 435.407(k) which would adopt the SSI rules 
safety net. 
 
 
435.1008 Foster children receiving Title IV-E assistance should be exempt from the 

documentation requirement. 
 
The preamble to the Interim Final Rule states that “Title IV-E children receiving 
Medicaid…must have in their Medicaid file a declaration of citizenship…and documentary 
evidence of the citizenship….” 71 Fed. Reg. at 39216. CMS has exempted SSI and Medicare 
recipients from the new requirement since they already document their citizenship during the SSI 
and/or Medicare application processes. 71 Fed. Reg. at 39225. But Title IV-E children who 
receive Medicaid do have to document their citizenship to receive IV-E services (incorrectly 
stated in the preamble at 71 Fed. Reg. 29316). And as such, they should not have to document 
citizenship again in order to gain Medicaid coverage.  
 
Foster children may have urgent medical and behavior health needs that necessitate a quick 
placement onto Medicaid. Documenting citizenship a second time for these children will lead to 
a delay in Medicaid coverage, which may result in a deterioration in their health or a need for 
more healthcare services later on.  
 
Since foster children already must document citizenship to receive Title IV-E assistance, much 
like SSI or Medicare recipients document their citizenship in those programs, they should also be 
exempt from the Medicaid citizenship documentation requirement. We urge CMS to add an 
exemption at 42 CFR 435.1008 for foster children receiving Title IV-E assistance. 
 
 
435.1008 CMS should use its authority to exempt additional groups of people from the 

citizenship documentation requirement. 
 
The Interim Final Rule exempts Medicare and SSI recipients from the documentation 
requirement. 71 Fed. Reg. at 39225. Section 6036 of the DRA authorizes the Secretary of HHS 
to exempt other groups who have submitted proof of U.S. citizenship or nationality from the 
requirement.There are a number of other categories of Medicaid applicants and recipients who 
should be exempt from the documentation requirement because they already establish proof of 
their U.S. citizenship through the application process for other government benefit programs. 
These groups include: 

• SSDI recipients in the two year waiting period for Medicare, who have met all the 
eligibility criteria for Medicare—including providing proof of citizenship—and are just 
waiting to fulfill the two year time period.  



• Former SSI and Medicare beneficiaries, who for whatever reason are no longer eligible for 
those programs, but have established proof of citizenship in the past, and are now eligible 
for Medicaid. 

• Former and current TANF recipients who receive Medicaid on the basis of receipt of 
TANF. These individuals have proven their citizenship through the TANF program. 

 
We urge CMS to amend 42 CFR 435.1008 and exempt the categories of individuals mentioned 
above. 
 
 
Conclusion 
 
We thank CMS for making strides to ameliorate the harm of the new Medicaid citizenship 
documentation requirement, but we believe that unless the steps described above are not taken, 
the citizenship documentation requirement will result in Medicaid recipients and new applicants 
losing or being denied coverage for critical health care benefits. 
 
Sincerely, 
 
Aging Concerns Geriatric Care Consultants (St. Louis, MO) 
AIDS Foundation of Chicago  
Alameda County Health Care for the Homeless Program (Oakland, CA) 
Alliance for the Betterment of Citizens with Disabilities (Lowell, NJ) 
Anchorage Neighborhood Health Center (Anchorage, AK) 
Bet Tzedek Legal Services (Los Angeles, CA) 
California Advocates for Nursing Home Reform (San Francisco, CA) 
Campaign for Better Health Care (Chicago, IL) 
Capital Area Food Bank (Washington, DC) 
Center for Independent Living of South Florida, Inc. (Miami, FL) 
Coalition for Universal Healthcare Rights (San Antonio, TX) 
Community Behavioral Health Association of Maryland (Catonsville, MD) 
Community Health Law Project (Trenton, NJ) 
Congregational Leadership, Sisters of Charity of Nazareth (Nazareth, KY) 
Darin M. Camarena Health Centers, Inc. (Madera, CA) 
Disabled Action Committee (Dale City, VA) 
Disabilities Rights Center, Inc. (Concord, NH) 
ElderServe (Louisville, KY) 
Empire Justice Center (New York) 
Eyes Wide Open International (Nampa, ID) 
Family Voices of New Jersey (Newark, NJ) 
Fifth Avenue Committee (Brooklyn, NY) 
Florida Legal Services (Miami, FL) 
Gray Panthers California (Sacramento, CA) 
Gray Panthers of Marin (San Rafael, CA) 
Helping Hands (Marietta, GA) 
Honoring Emancipated Youth (HEY) (San Francisco, CA) 



Hunger and Poverty Network of Northern New Mexico (Santa Fe, NM) 
Hyacinth AIDS Foundation (New Brunswick, NJ) 
The IHM Justice, Peace and Sustainability Office (Monroe, MI) 
Independent Living Center of the North Shore and Cape Ann, Inc. (Salem, MA) 
Legal Aid Society of the District of Columbia (Washington, DC) 
Legal Aid Society of Greater Cincinnati (Cincinnati, OH) 
Long Island Health Access Monitoring Project (Huntington, NY) 
Los Angeles Caregiver Resource Center (Los Angeles, CA) 
Lynn Health Task Force (Lynn, MA) 
Maryknoll Sisters (Bronx, NY) 
Mary's Center for Maternal and Child Care, Inc. (Washington, DC) 
Massachusetts Coalition of School-Based Health Centers (Boston, MA) 
Maurice Weiner Consultants, Inc. (Beverly Hills, CA) 
Medical College of Georgia (Augusta, GA) 
Medical Service Bureau (Wichita, KS) 
Miami Bridge Youth and Family Services, Inc. (Miami, FL) 
Missouri MC+ Statewide Coalition (Jefferson City, MO) 
Montgomery Health Care Action (Bethesda, MD) 
National MS Society, WV Chapter (Charleston, WV) 
New Mexico Public Health Association (Albuquerque, NM) 
Office of Kentucky Legal Services Programs (Lexington, KY) 
Older Women’s League, Portland Chapter (Portland, OR) 
Oregon Law Center (Portland, OR) 
Otero County Health Department (La Junta, CO) 
Parent Voices Organizer (Hayward, CA)  
Progress Center for Independent Living (Forest Park, IL) 
Public Policy Committee of the Episcopal Diocese of Rochester, NY 
RESULTS-Santa Fe (Santa Fe, NM) 
Roane Cancer Coalition (Spencer, WV) 
Sacred Alliances for Grassroots Equality (Albuquerque, NM) 
San Francisco AIDS Foundation (San Francisco, CA) 
Senior Legislative Action Committee of Sullivan County, New York (Ferndale, NY) 
Settlement & Trust Consulting Services (Seattle, WA) 
Shenandoah Valley Child Development Clinic (Harrisonburg, VA) 
Sisters of the Presentation of Dubuque, Iowa 
South Carolina Campaign to End AIDS (Columbia, SC) 
Southeast Kansas Independent Living (Chanute, KS) 
Southwest Virginia Care Connection for Children (Bristol, VA) 
Statewide Parent Advocacy Network (Newark, NJ) 
SWCAP Reproductive Health Care Center (Plateville, WI) 
Tennessee Justice Center (Nashville, TN) 
Time-Exchange Network (Denver, CO) 
United Way-Thomas Jefferson Area (Charlottesville, VA) 
Vermont Coalition for Disability Rights (Plainfield, VT) 
Vermont Legal Aid (Burlington, VT) 
Voices for Virginia's Children (Richmond, VA) 



Welfare Rights Organizing Coalition (Seattle, WA) 
Westchester Independent Living Center (White Plains, NY) 
Western Massachusetts Legal Services, Inc. (Springfield, MA) 
Wisconsin Council of Churches (Sun Prairie, WI) 
Women's American Organization for Rehabilitation through Training (El Cerrito, CA) 
Working for Equality and Economic Liberation (Helena, MT) 
Yancey County Senior Center (Burnsville, NC) 
 
 
cc:  Centers for Medicare and Medicaid Services 
  Office of Strategic Operations and Regulatory Affairs, Regulations Development Group 
  Attn:  Melissa Musotto, CMS-2257-IFC, Room C4-26-05 
  7500 Security Boulevard 
  Baltimore, MD 21244-1850 
 
  Office of Information and Regulatory Affairs, 
  Office of Management and Budget, Room 10235, New Executive Office Building 
  Washington, DC 
  Attn:  Katherine T. Astrich, CMS Desk Officer, CMS-2257-IFC 
  Katherine_T._astrich@omb.eop.gov 
  Fax (202) 395-6974 
 
 
 


