[image: image1.png]M USA

The Voice for Health Care Consumers




Preventing Unwarranted Exceptions to the Affordable Care Act’s Medical Loss Ratio (MLR) Requirements
Opportunities for Advocacy and Questions to Ask When Facing an Individual Market MLR Adjustment Request in Your State

Starting in 2011, the Patient Protection and Affordable Care Act (Affordable Care Act) requires insurers to spend a reasonable share of premium dollars on medical care and quality improvement efforts, as opposed to administration, marketing, and profits. Insurers that sell health plans to large businesses must spend at least 85 percent of the premium dollars they collect on medical care and quality improvement. This standard is set at 80 percent for insurers that sell plans to small employers or directly to individuals and families in the “individual market.” If insurers do not meet these requirements, they will have to refund the excess to policyholders in the form of rebates. These standards, known as medical loss ratio (MLR) requirements, will hold insurers accountable for what they do with consumers’ premium dollars.

However, the Affordable Care Act allows state insurance regulators to file for an adjustment to the MLR standard for their state’s individual market if they believe that it would be “destabilized” by an 80 percent MLR requirement. (Adjustments may not be granted for the employer markets.) For example, some states may seek an adjustment because individual market insurers are threatening to stop selling coverage in their states if the 80 percent standard is enforced. 
Both the law and the regulations for the MLR requirements allow the Secretary of Health and Human Services (HHS) to approve or disapprove states’ requests for MLR adjustments for the individual market on a case-by-case basis. Adjustments may not be granted for single insurers—they must instead apply to an entire state’s individual market. 
Although there may be instances in which insurers genuinely cannot meet the new MLR standard and would be forced to leave a state’s market unless an adjustment is granted, most individual market insurers should be able—and expected—to spend no more than 20 percent of the premium dollars they collect on non-medical costs such as administration and marketing. However, insurance companies are lobbying state regulators across the country to seek weaker MLR standards, and their pressure is unlikely to subside. 
Advocates have a critical role to play in making sure that states act in the interests of consumers, who struggle to afford ever-increasing premiums, and not in the interests of insurers’ bottom lines.  
Opportunities for Advocacy

The regulations for implementing the Affordable Care Act’s MLR requirements include a transparent, public process with which states must comply if they seek an adjustment to the MLR standard for their individual market. This process presents a number of opportunities where advocates can provide input. These include the following:

· Required posting of the state’s MLR adjustment request online, including important data such as insurer premiums, insurers’ current MLRs, agent and broker commissions, insurer profits, and the amount of money in rebates that consumers would lose if the state receives an MLR adjustment. Public posting of the state requests will provide useful information and data for advocates to use in their work to prevent unfair adjustments, whether that work is through the media, grassroots networks, or formal commenting processes. Consumer-friendly legislators may also be interested in using this information to intervene in their state’s process of requesting an adjustment. State MLR adjustment requests can be found on the HHS website at http://www.hhs.gov/ocilo/regulations/medical_loss_ratio.html. 
· A 10-day written comment period in response to the state’s request for an adjustment in which the public can provide comments to the HHS Secretary on whether the state should receive the adjustment. 

· The option for a public hearing at the state level to create an evidentiary record that the HHS Secretary will consider when deciding whether to grant the state’s adjustment request. (However, since state regulators may be organizing these hearings, they may not provide a fair opportunity for consumer advocates to weigh in, since the regulators themselves are seeking the MLR adjustment.)

· The option for the HHS Secretary to hold public hearings on individual states’ adjustment requests, at her discretion. Such hearings could provide an important opportunity for consumer advocates to provide input.
Tools and Assistance for Consumer Advocates
To assist advocates who are working to protect consumers under the Affordable Care Act’s MLR requirements, Families USA has produced a list of questions (see page 4 and 5) for use when their state seeks or intends to seek an adjustment to the requirements. Advocates can ask these questions of their state insurance regulators or use them when educating the media about concerns with potential MLR adjustments. The information that is obtained through these questions could be helpful when submitting written comments or presenting testimony at a public hearing as well. 
Advocates may also want to use these questions in partnership with consumer-friendly legislators to engage their assistance in preventing unnecessary MLR adjustments. For example, legislators who want to prevent unwarranted adjustments could formally submit a request for state regulators to respond to these questions or use the questions in an oversight hearing to investigate whether an individual market MLR adjustment is justified. 
You should feel free to adapt these questions in whatever way is most helpful to you, including reproducing them for your own purposes. We encourage you to tweak the language or omit some of the questions—whatever is necessary. You don’t need to attribute these questions to Families USA (unless that would be helpful to you).

If our staff can provide further assistance as you advocate for effective implementation of the Affordable Care Act’s MLR requirements, please feel free to contact us at stateinfo@familiesusa.org.
For complete information on the MLR adjustments allowed under the Affordable Care Act, see Subpart C (“Potential Adjustment to the MLR for a State’s Individual Market”) of the interim final rule for “Health Insurance Issuers Implementing Medical Loss Ratio (MLR) Requirements under the Patient Protection and Affordable Care Act,” available online at http://edocket.access.gpo.gov/2010/pdf/2010-29596.pdf.
To check if your state has requested an adjustment to the individual market MLR requirement, visit the HHS Medical Loss Ratio web page at http://www.hhs.gov/ociio/regulations/medical_loss_ratio.html.
Questions to Ask When Facing a Medical Loss Ratio (MLR) Adjustment Request in Your State
1. Which insurers expect to have difficulty meeting the individual market MLR and/or to pull out of the market? 

a. Are they insurers that cover many residents, or do they represent just a small share of the state’s insurance market?

b. Does the MLR requirement put the state at risk of losing insurers that have served residents well, or would an adjustment to the MLR requirement just protect low-value, low-quality plans?

2. How much money will residents lose in rebates if individual market insurers do not have to meet an 80 percent MLR requirement in the coming year? 

3. What are the insurance companies’ current MLRs? How far are they from the 80 percent standard?
4. Have the insurers that claim they can’t meet the MLR requirements under the Affordable Care Act actually filed (or confirmed that they plan to file) to leave the state’s insurance market, or are they just hoping to get a free pass from having to lower their administrative and overhead costs?  

5. Some insurers are already granted an adjusted MLR requirement under the Affordable Care Act. Are newer insurers, smaller insurers, so-called “mini-med” plans (which offer a limited benefit package), and/or high-deductible health plans in the state claiming that they need adjustments to the MLR requirements in addition to those they already receive?

6. Has the state thoroughly examined why insurers are having trouble meeting the MLR requirements? For example, are insurers’ surpluses, reserves, profits, and executive salaries reasonable, or could insurers use their dollars more wisely and thereby meet the MLR requirements?
7. Has the state used all of its authority to stabilize the insurance market through other, more consumer-friendly means besides an adjustment to the MLR standards? 

a. Do companies that leave the market face any limitations if they want to come back into the market (such as a number of years that they must wait to re-enter)? Does the state have the authority to levy penalties on insurers that leave the market? 

b. Do regulators have the authority to approve “withdrawal plans” when insurers leave the market to make sure that consumers will fare okay after an insurer leaves?
c. If the state does not have these authorities, does it plan to put these policies into place so that consumers are protected if insurers file to leave the market for any reason in the future?

8. If some insurers decide to pull out of the market instead of complying with the MLR requirement, are there other insurers that meet all of the Affordable Care Act’s consumer protection standards that might be able to cover the former enrollees of insurers that leave?

a. Has the state talked with other insurers to see if they could take on enrollees from companies that don’t meet the MLR standard? 

b. Has the state examined whether any public or semi-public coverage programs could take such enrollees?

9. If the state decides to seek an adjustment to the MLR requirement, what is it going to do to make sure that all individual market insurers meet the 80 percent MLR requirement as soon as possible so that residents benefit from the same consumer protections and premium rebates that people in other states receive?
