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Since a bipartisan majority in Congress passed the No Surprises Act (NSA) more than five years 
ago, the law has been instrumental in preventing an estimated 50 million surprise medical bills 
from reaching patients.1 Yet, while the law provides a significant consumer protection, it also 
includes a major loophole that leads to inflated payments to providers, ever-increasing health 
care prices and spikes in coverage premiums. At issue is how the NSA determines payments for 
out-of-network providers, relying on a gameable independent dispute resolution (IDR) process.2 
In the absence of a firm, evidence-based price benchmark to determine appropriate out-of-
network payments, provider staffing firms backed by private equity and corporate middlemen 
have been able to exploit the NSA’s IDR process to create a lucrative business model. These 
firms systematically flood arbitrators with millions of disputes every year, many of which are not 
even eligible for arbitration,3 and these firms win nearly 90% of IDR decisions and earn massive 
financial rewards.4 

Without action to strengthen the NSA against industry abuse, inflated IDR payment awards will 
significantly raise health care costs across the health care system and directly raise costs for 
consumers when insurers pass along those costs in the form of premium rate increases.5 The 
good news is these abuses and inflated prices can be avoided, as shown by the experience of 
key states across the country that have enacted successful state surprise billing laws.6 

States Spotlight Promising Fixes to the No Surprises Act

California's, Ohio's and Virginia's surprise medical billing laws have key guardrails that effectively set out-of-
network (OON) payment rates (for example, through a fixed evidence-based benchmark like percent of Medicare). 

State Policies That Protect Patients and Prevent Inflated Payments

 
OHIOCALIFORNIA VIRGINIA

1.	 Protect patients from surprise bills.
2.	 Provide fair payment to providers for 

out-of-network care.
3.	 Contain health care costs.

•	 Set default payments to OON providers using an 
evidence based benchmark (e.g., percent of Medicare).

•	 Require OON providers to use an insurers' appeals 
process before accessing arbitration.

•	 Set strict limits on how frequently providers can 
access arbitration.

KEY PAYMENT GUARDRAILS RESULTS
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Twenty-two states have enacted their own state laws to address surprise billing and 
out-of-network payments for medical services.7 States like California, Ohio and Virginia 
designed their surprise billing reforms with key guardrails that both protect their residents 
from surprise bills at the point of care and effectively set out-of-network payment rates 
between insurers and providers without making the law prone to industry gaming. 

These states — which span the political spectrum — clearly show it is possible to solve 
for surprise medical bills while designing a payment process resistant to industry abuse 
and gaming. In the states described below, people are protected from surprise medical 
bills, providers are paid, and care is provided. In contrast to the federal No Surprises Act 
process, the number of appeals is in the hundreds rather than the millions; arbitration 
rulings are closer to an even split between providers and payers; and in some cases, 
health care costs are lowered rather than raised.

As members of Congress weigh reforms to address ongoing challenges with the 
federal IDR process, they should look no further than the states that have enacted and 
scaled successful surprise billing reforms. Below are key details of three notable state 
approaches that show promise in resolving out-of-network payment disputes while 
holding patients harmless, as well as one state approach that serves as a cautionary tale.

Promising state examples
California
California’s surprise billing law went into effect on July 1, 2017. It sets out-of-network 
payments using a strong evidence-based pricing benchmark, requiring insurers to pay out-
of-network providers the greater of 1) the average contracted rate paid by the insurer for 
the same or similar services in the same geographic area or 2) 125% of the Medicare rate.8 
This default payment standard serves as a key guardrail that prevents provider groups 
from exploiting the system and charging inflated out-of-network payments. Moreover, 
California’s law puts in place another critical guardrail against providers submitting high 
numbers of ineligible disputes by requiring providers to first use an insurer’s internal 
appeals process prior to accessing the state-run IDR process when disputing out-of-
network payments.9 Overall, the law’s strong payment benchmark is lowering health care 
costs for California residents. Since enactment, out-of-network provider charges decreased 
by $752 — or 25% — compared with other states without such strong surprise billing 
laws.10 At the same time, only 269 payment disputes between insurers and providers have 
reached California’s IDR process between 2018 and the second quarter of 2025, the most 
recent data publicly available. 

 

CALIFORNIA
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California, Ohio and Virginia — which span the political spectrum — clearly 
show it is possible to solve for surprise medical bills while designing a 

payment process resistant to industry abuse and gaming.
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Ohio
In 2020, Ohio lawmakers passed a surprise billing law that utilizes a default benchmark 
for setting payments for covered services between out-of-network providers and state-
regulated insurers. Ohio law now requires insurers to pay providers the greater of 1) the 
median in-network rate for the same service in the same geographic region, 2) the out-
of-network rate paid by the insurer or 3) the Medicare rate.11 In cases when providers 
do not accept the insurer’s payment and seek arbitration, third-party arbitrators are 
required primarily to consider in-network rates paid by the insurer and other insurers 
in the same geographic area.12 The law also explicitly restricts such third-party entities 
from considering providers’ inflated gross charges (that is, list prices) when making 
payment determinations.13 The use of in-network rates both for setting the default payment 
benchmark and during arbitration collectively help to prevent out-of-network payments 
from far exceeding typical payments for in-network and out-of-network services. At the 
same time, among the small number of cases (578) that reached Ohio’s state-run IDR in 
2023, just 60% of those cases resulted in payment awards favoring providers, compared 
with roughly 78% at the federal level in 2023.14

Virginia
Virginia’s surprise billing law requires insurers to offer out-of-network providers a 
“commercially reasonable amount” based on payments for the same or similar services 
provided in a similar geographic area.15 Most notably, Virginia’s surprise billing law 
includes strong guardrails against industry gaming of the state’s arbitration system, 
forbidding insurers or providers from initiating arbitration with “such frequency as to 
indicate a general business practice.” Virginia then used this statutory authority to set 
strict regulatory limits on the total number of arbitration requests providers could submit: 
no more than one arbitration request per provider group during a seven-day period.16

As a result, between May 2024 and May 2025, Virginia’s IDR system processed just 252 
cases, compared with more than 34,000 federal NSA cases processed from Virginia during 
the same period.17 Virginia’s arbitration system also generates more balanced payment 
rewards, siding with providers less frequently than at the federal level. Between May 
2024 and May 2025, providers won 45% of disputes through Viriginia’s IDR process, but 
providers won roughly 85% of disputes through the federal No Surprises Act IDR process 
during the same time frame.18 In addition, Virginia’s process proved to be significantly less 
inflationary, generating average awards of $439 for emergency medicine providers in the 
fourth quarter of 2024, compared with average awards of $2,268 for emergency services — 
more than five times higher — through the federal IDR process for the same period.19

VIRGINIA
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A cautionary state tale
New York
Similar to the federal No Suprises Act — and in stark contrast to the examples set by 
California, Ohio and Virginia — other state laws to prevent surprise billing highlight the 
perils of failing to set a reliable and appropriate benchmark.

New York gets credit for passing one of the earliest state surprise billing laws in October 
2014. It primarily relies on a state IDR process to settle payment disputes between out-
of-network providers and insurers with no default payment benchmark. Most notably, 
New York law requires third-party arbitrators in the state IDR process to consider the 80th 
percentile of billed charges for a particular health service in addition to other factors, such 
as the median in-network rates.20 Because billed charges are inflated prices unilaterally 
set by providers that no insurer actually pays, and are largely untethered to market-based 
negotiated rates,21 average out-of-network charges increased significantly (by $1,157, or 
24%) after passage of New York’s surprise billing law.22 Moreover, as of 2024, providers 
won more than 80% of cases in the state’s arbitration system, compared with roughly 
85% of cases won by providers in the federal IDR process in 2024.23 Other states, such as 
New Jersey, which also allowed billed charges to be considered by arbitrators in state IDR 
processes, saw similar outcomes and rising health care costs.24

To address these outcomes, New York adjusted the state law in 2026. Starting August 26, 
2026, arbitrators adjudicating cases involving the state employee health plan shall choose 
whichever offer is closest to the 50th percentile of all in-network rates for that service 
among providers in the same or similar specialty and in the same geographical area.25

NEW YORK

Similar to the federal No Suprises Act — and in stark contrast to 
the examples set by California, Ohio and Virginia — other state 
laws to prevent surprise billing highlight the perils of failing to 

set a reliable and appropriate benchmark.
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Congress must act
We urge Congress to act swiftly to close loopholes in the 
No Surprises Act and strengthen this landmark consumer 
protection law, which has protected millions of patients 
from receiving surprise medical bills.

The path forward
As detailed in a companion Families USA paper, Congress Must Act to Safeguard the No 
Surprises Act from Industry Gaming, abuse of the federal IDR system and consistently high 
payment awards to providers now threaten to raise costs for patients across the country. 
To protect against this threat, Congress must reevaluate the process for determining 
out-of-network payment disputes between providers and insurers while preserving the 
No Surprises Act’s ironclad consumer protections that are effective in keeping surprise 
medical bills from reaching patients. Due to Employee Retirement Income Security Act 
(ERISA) preemption, state laws alone cannot protect all patients from surprise medical 
bills, including the two-thirds of workers who rely on self-funded health plans in the United 
States. As such, federal lawmakers must take action to reform federal protections from 
surprise medical bills, including the No Surprises Act. As exemplified in well-designed 
state laws, reforms to the No Surprises Act should include:

•	 A statutorily defined payment standard for the initial out-of-network payment that is 
at least one of the following:

	○ Based on usual in-network or out-of-network rates paid by the insurer.

	○ Defined as a percentage of the Medicare rate.

•	 Guardrails to prevent abuse of IDR, such as:

	○ Limits to the frequency of use.

	○ A minimum dollar amount for eligible disputes.

•	 A statutory requirement to develop a database of in-network and out-of-network rates 
for eligible health care services that arbitrators must use to determine fair payments in 

the IDR process.

http://FAMILIESUSA.ORG
https://www.familiesusa.org/resources/congress-must-act-to-safeguard-the-no-surprises-act-from-industry-gaming
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Appendix 1. Comparison of Select State Surprise Billing Laws
STATE CALIFORNIA NEW YORK OHIO VIRGINIA

Statutory 
authority

California Code, California 
Health and Safety Code § 
1371.3026

N.Y. Comp. Codes R. & Regs. Tit. 23 § 400.527 Ohio Revised Code §§ 3902.50–
3902.5428

Code of Virginia, Title 38.2 
Insurance, §§ 38.2-3445.01 
through 38.2-3445.0729

Applicable 
insurers

State-regulated health plans, 
excluding Medicaid managed 
care plans.30

State-regulated health plans, including 
Medicaid managed care plans.

State-regulated health plans. State-regulated health plans, 
state employee health plans, 
and self-funded plans that 
have voluntarily opted into this 
Virginia law.31

Patient 
protections

Yes. Restricts out-of-network 
providers from balance billing 
patients for services delivered at 
an in-network facility.

Health plans are required to 
align cost-sharing requirements 
for the services listed above 
with the in-network rate, unless 
the patient provides written 
consent to billing.32 

Note: Due to a California 
Supreme Court case, providers 
may not balance bill for out-of-
network emergency services. 

Yes. Restricts providers from surprise billing 
patients for 1) out-of-network emergency 
services, 2) covered services delivered by 
an out-of-network provider at an in-network 
hospital or ambulatory surgery center, where 
an in-network provider is unavailable and 
without the patient’s knowledge, 3) covered 
services delivered by an out-of-network 
provider based on a referral from an in-network 
provider without written consent from the 
patient, and 4) noncovered services delivered 
by a physician, hospital or ambulatory surgery 
center, where the patient was not provided 
timely notice or warning.33

Health insurers are required to align cost-
sharing requirements for the services listed 
above to the in-network rate.34

Yes. Restricts out-of-network 
providers from balance billing 
patients for 1) emergency 
services provided at an out-of-
network facility, 2) emergency 
services provided by an out-
of-network ambulance, and 3) 
unanticipated out-of-network 
care provided at an in-network 
facility.

Health plans are required to 
align cost-sharing requirements 
for the services listed above to 
at least the in-network rate.35

Yes. Restricts out-of-network 
providers from balance billing 
patients for 1) emergency 
services and 2) nonemergency 
services provided to a patient 
at an in-network facility if such 
nonemergency services involve 
surgical or ancillary services 
provided by an out-of-network 
provider.36

Health plans are required 
to align cost-sharing 
requirements for the services 
listed above to the in-network 
rate, based on the “median 
in-network contracted rate” for 
the same or similar services in 
the same or similar geographic 
area.37
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Appendix 1. Comparison of Select State Surprise Billing Laws
STATE CALIFORNIA NEW YORK OHIO VIRGINIA

Out-of-
network 
payment 
standard

Yes. Health insurers must 
pay out-of-network providers 
the greater of 1) the average 
contracted rate paid by the 
insurer for the same or similar 
services in the same geographic 
area or 2) 125% of the Medicare 
fee-for-service rate.38

No. In certain cases, health insurers by default 
must pay out-of-network providers an undefined 
“reasonable” fee for emergency services, or 
for nonemergency services, the insurer shall 
pay the billed amount or “attempt to negotiate 
reimbursement.”39

For hospital payments for emergency services, 
health insurers are required to pay at least 25% 
more than the payment rate based on the most 
recent contract between the plan and hospital.40

Yes. Health insurers by default 
must pay out-of-network 
providers the greater of 1) the 
median in-network rate for the 
services for that applicable 
geographic region, 2) the health 
insurer’s out-of-network rate for 
the service, also known as the 
usual, customary and reasonable 
rate for such services, and 3) the 
Medicare rate.41

Yes. Health insurers must 
offer to pay out-of-network 
providers a “commercially 
reasonable amount” based 
on payments for the same or 
similar services provided in a 
similar geographic area, within 
30 days of receiving a claim/
bill from such provider.42

Payment 
arbitration 
process 
(for 
example, 
IDR)

Yes. IDR entities are required 
to consider any information 
submitted by the relevant parties 
as well as the factors below when 
making a payment decision:43

•	 The provider’s training and 
qualifications.

•	 The nature of the services 
provided. 

•	 The fees usually charged by 
the provider for the type of 
service. 

•	 The fees usually charged 
by similar providers for the 
service in the geographic 
area in which the services 
were rendered. 

•	 In limited circumstances: 
negotiated rates for the 
same services as listed in 
a 3rd party all payer claims 
database.

Yes. The IDR entity shall select either the health 
plan’s payment or provider’s fee, and is required 
to make a decision within 30 business days and 
consider the following factors in determining 
what is a “reasonable fee”:44 

•	 Whether there is a “gross disparity” between 
the provider’s charges and the payments 
from out-of-network insurers and other 
insurer payments made to other “similarly 
qualified” out-of-network providers for the 
same services in the same region. 

•	 The provider’s training.

•	 Complexity of the particular case.

•	 Median in-network rates for similarly 
qualified providers for the same or similar 
services.

•	 With regard to physician services, the 
usual and customary cost of the service 
(that is, the 80th percentile of all provider 
charges for the particular health care 
service performed by a provider in the same 
specialty and geographic area).

Yes. IDR entities are required to 
render a decision within 30 days, 
determining which payment offer 
reflects a “fair reimbursement 
rate,” after considering the 
evidence submitted by both 
parties, including the following 
factors:45  

•	 In-network rates paid by the 
health plan and other health 
plans.  

•	 Whether the health plan 
and the provider had a prior 
contractual relationship 
within the past six years. 

•	 Documentation submitted 
from previous arbitration 
cases (if applicable). 

Note: No party may submit 
“billed charges” or public 
payer rates as evidence for IDR 
consideration. 

Yes. IDR entities are required to 
consider the following factors:

•	 Evidence and methodology 
submitted by parties.

•	 Patient characteristics and 
circumstances of the case.

•	 Datasets provided by a 
benchmarking database 
selected by the Virginia 
commissioner (that is, 
Virginia’s all-payer claims 

database).46
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Appendix 1. Comparison of Select State Surprise Billing Laws
STATE CALIFORNIA NEW YORK OHIO VIRGINIA

Other 
guardrails 
and miscel-
laneous

Out-of-network providers who 
dispute the initial payment 
provided are first required 
to pursue the plan’s internal 
appeals process prior to 
submission to IDR.47

If the IDR entity determines that a private 
settlement between the plan and provider is 
likely or that the plan’s payment and provider’s 
fee represent “unreasonable extremes,” then 
the entity may direct both parties to attempt 
good faith negotiation for settlement.

Note: Starting August 26, 2026, IDR entities 
adjudicating cases involving state employee 
health benefit plan shall choose between the 
provider’s or plan’s payment depending on 
which is closer to the 50th percentile of all in-
network rates for the particular service among 
providers with the same or similar specialty 
and in the same geographical area, with 
certain exceptions.48

Prior to IDR arbitration, the 
parties must spend 30 days 
negotiating a reimbursement 
rate.

Virginia applies a good faith 
negotiation period of 30 days, 
after which either party may 
escalate the case as an IDR 
dispute. 

Virginia law forbids insurers 
or providers from initiating 
arbitration with “such 
frequency as to indicate a 
general business practice.”49

The law also established 
a total limit for eligible 
arbitration requests: no more 
than one arbitration request 
per provider group (or sole 
health care professional not 
part of provider group) during 
a seven-day period — defining 
such limit as an aggregate 
limit, regardless of geographic 
area, service/CPT code or 
insurer involved.50
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